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T
he passionate and energetic board 

members that lead organizations within 

the Delaware nonprofit community are 
integral to the success of those organizations. 
The community leaders that volunteer their 
time with our charities strategically direct the 
delivery of much needed services within our 
state. However, the prerequisites of a strong 
board member extend beyond a passion for 
the mission. It is critical for nonprofit board 
members to recognize that tax-exempt status 
is not a benefit that is earned only when 
the organization receives its determination 
letter from the IRS.  Rather, it is a status 
that is earned continually through the 
demonstration of tax compliance. The IRS 
acknowledges the role of board members 
and have stated that good governance 
and tax compliance go hand in hand. As 
a result, board members must be familiar 
with the activities that could jeopardize an 
organization’s tax-exempt status.

Automatic Revocation for Failure to File 

Annual Information Return – Most public 
charities are required to file an annual 
information return (Form 990 series) with 
the IRS. Organizations that do not file for 
three consecutive years automatically lose 
their tax-exempt status. Despite needing 
only an awareness of the filing requirement 
and the resources for form preparation, 
this remains the most common cause for 
nonprofit organizations to lose their tax-
exempt status.  According to the IRS’s 
Select Check Tool, more than 48,000 
nonprofit organizations lost their tax-exempt 
status during 2016 by automatic revocation 
for failure to file. During the past 5 years 
(ending 2016), more than 1,000 nonprofit 
organizations in Delaware lost their exempt 

status through automatic revocation.  

Private Benefit and Inurement – Tax-

exempt organizations must serve a 
public interest. Public charities must not 
be organized for the benefit of private 
interests and no part of their net earnings 
may inure to the benefit of an individual. 
Examples of private benefit and inurement 

include unreasonable compensation and 
excess benefit transactions. Any amount of 
inurement may be grounds for loss of tax-
exempt status.  Excess benefit transactions 
are required to be reported on Form 990 
and result in excise taxes to individuals 
involved in the transactions. An excess 
benefit transaction exists when a nonprofit 
organization provides an economic benefit 
to an individual in a position to significantly 
influence the entity that exceeds the value 
of any goods or services provided in 
consideration.

Political Campaign Intervention and 
Legislative Activities – Public charities 
are absolutely prohibited from directly or 
indirectly participating in, or intervening 
in, any political campaign on behalf of (or 
in opposition to) a candidate for public 
office. Contributions to political campaign 
funds or public statements of position by the 
organization violate the prohibition against 
political campaign activity and may result in 
revocation of tax-exempt status.

A public charity may engage in lobbying, 
but must limit it to an insubstantial part 
of the organization’s activities.  An 
organization is regarded as attempting to 

influence legislation if it contacts, or urges 
the public to contact, a legislative body to 
propose, support, or oppose legislation. The 
IRS considers a variety of factors, including 
lobbying information reported on Form 990, 
when determining whether lobbying activity 
is more than insubstantial.

The IRS publishes a variety of resources 
available to nonprofit board members.  
The IRS’s Compliance Guide for 501(c)

(3) Public Charities includes additional 
information on the topics listed above to 
help board members assure their charity 
is in compliance and maintaining its tax-

exempt status.
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