
QUALIFIED
PLANS

to be addressed in preapproved defined-contribution 

(DC) plans that are submitted for an opinion letter.

 Rev. Proc. 2017-41 begins with applications for 

opinion letters for preapproved DC plan documents 

submitted during the third staggered remedial 

amendment period. That period, which was delayed 

by the revenue procedure, opens on October 2, 2017, 

and ends on October 1, 2018.

Preapproved Program

 The long-established IRS program allows provid-

ers of preapproved plans to obtain advance approval 

from the IRS that their plan documents meet the 

requirements of Section 401(a) of the Internal Rev-

enue Code and related regulations. Preapproved 

plans—i.e., Master and Prototype (M&P) and Volume 

Submitter (VS) plans—already have IRS approval, so 

plan sponsors adopting such plans need not request 

their own determination letter.

 The IRS restricts the provisions and features that 

may be included in a preapproved plan, so the plans are 

most suitable for sponsors with relatively straightfor-

ward and simple designs. Since curtailing the individ-

ually designed determination letter program, however, 

the IRS has tried to relax some of the preapproved 

program’s constraints so that more plan sponsors can 

transition to a preapproved plan format and maintain 

documents that will continue to receive IRS approval.

Primary Changes in Rev. Proc. 2017-41

  • The IRS has replaced the M&P and VS programs 

Puneet Arora  

Bill Kalten

 The IRS recently issued Rev. Proc. 2017-41, which 

modifies and streamlines the agency’s preapproved 

retirement plan program and allows for preapproved 

plan documents to include a wider variety of features.

 The modifications are designed to further the IRS’s 

stated intention to encourage sponsors of individually 

designed plans to transition to a preapproved plan for-

mat. However, the changes are relatively modest, and 

most large plan sponsors will likely find other ways to 

mitigate their higher compliance risk, since the curtail-

ment of the individually designed determination letter 

program. The IRS plans to continue enhancing and 

expanding the preapproved plan program “in whole or 

in part, from time to time,” with some of the changes 

based on comments from program users.

 The IRS also issued the 2017 Cumulative List, 

which outlines the qualification provisions that need 
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with a single opinion letter program that will 

accommodate two types of plans: standardized 

and nonstandardized. Preapproved plans may be 

either a basic plan document with an adoption 

agreement or a single plan document.

  • Employers that adopt nonstandardized plans may 

make minor modifications.

  • A money purchase plan combined with a 401(k) or 

profit-sharing plan in the same document may now 

be eligible to apply for the preapproved program.

  • Nonstandardized plans with an employee stock 

ownership plan (ESOP) feature may also include 

a 401(k) feature.

  • Nonstandardized plans that include a cash-bal-

ance formula may base the rate for determining 

an interest credit on the actual return on all plan 

assets (but not on returns for a subset of assets).

  • The IRS has lifted the prohibition against applying 

for an opinion letter for a nonelecting church plan.

  • Plan sponsors that adopt a preapproved plan 

with modified language for tax code Sections 

415 and 416 will be permitted to submit Form 

5307, Application for Determination for Adopters 

of Modified Volume Submitter Plans, to obtain 

reliance on those provisions.

Implications

 While the streamlined approach and expansion 

should enable more plan sponsors to adopt a preap-

proved document, the program still may not be feasible 

for large plan sponsors with complicated benefit pro-

grams. For example, the program cannot accommodate 

single-employer collectively bargained plans, plans that 

incorporate the Section 415 contribution limits or non-

discrimination tests by reference, or plans that include 

fail-safe provisions for the average benefits test.

 The usefulness of the preapproved program 

largely depends on the range of plan documents that 

receive opinion letters from the IRS. Although pro-

viders of preapproved documents are not required to 

use the IRS model language in the Listing of Required 

Modifications (LRMs), past IRS reviewers have been 

reluctant to approve plan documents that stray too 

far from the LRMs.

Future Enhancements

 Rev. Proc. 2017-41 invites suggestions for further 

improvements to the program. The IRS said that earlier 

comments have proposed allowing adopting employers 

to continue certain legacy benefit formulas when transi-

tioning from an individually designed plan. The revenue 

procedure requests further comments, “specifically 

with respect to the effect that appending legacy benefit 

formulas to the plan document would have on reliance 

on a plan’s Opinion Letter.” So, modifications that 

would enable plan sponsors to maintain certain legacy 

benefit formulas might soon be in the pipeline.

Going Forward

 Most sponsors of individually designed retirement 

plans are trying to lower the compliance risk they face 

since the IRS scaled back the determination letter pro-

gram. While using a preapproved plan document is one 

way to manage risk, the preapproved plan program—

even with the recent expansions—is still not flexible 

enough for most large plan sponsors. Those that do 

not transition to a preapproved design need a solid 

governance process to ensure their retirement plans 

remain compliant with qualification requirements.

 As noted above, the IRS has signaled its intention 

to further adjust the preapproved plan program, so 

plan sponsors will want to reassess their compliance 

approach as those updates occur. n

 This article was originally posted on Willis Towers 

Watson’s website and is reprinted with permission.

 Puneet Arora is a regulatory advisor in Towers 

Watson’s Research and Innovation Center (RIC) in 

Arlington, Virginia. 

 Bill Kalten is a senior regulatory advisor with Wil-

lis Tower Watson’s RIC in Stamford, Connecticut. 
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Peter Alwardt, CPA

 With IRS audits of 403(b) plans on the rise, it is 

critical that 403(b) plan sponsors review how they are 

applying the universal eligibility rule in operation un-

der their plan. A 403(b) plan must be universally avail-

able to all employees with respect to elective deferral 

contributions by plan participants. With some limited 

exceptions, if any employee of the plan sponsor has 

the right to make deferral contributions, then all em-

ployees of the plan sponsor must be eligible to make 

elective deferrals. Plan sponsors sometimes run 

into confusion regarding which employees may be 

excluded from making salary deferral contributions 

under their plan. Below is a discussion of the rules to 

help clarify which employees may be excluded.

Explanation of the Rule

 With respect to elective deferral contributions, 

a 403(b) plan must meet the “universal availability” 

rule as outlined in Internal Revenue Code Section (IRC 

Sec.) 403(b)(12)(A)(ii). Under this rule, if any employee 

of the employer maintaining a 403(b) plan may make 

salary deferral contributions, then all of the plan 

sponsor’s employees must be given the opportunity 

to make deferral contributions. Please note that this 

rule does not apply to a church, as defined in IRC Sec. 

3121(w)(3)(A), or to a qualified church-controlled orga-

nization, as defined in IRC Sec. 3121(w)(3)(B).

 For purpose of this rule, certain employees may 

be excluded, including:

  • Employees who normally work less than 20 hours 

per week.* Please note that a plan may also 

choose to apply a threshold lower than 20 hours 

per week for this purpose.

  • Students performing services in the employ of a 

school, college, or university, if the services are 

performed by a student who is enrolled and is 

regularly attending classes at the school, college, 

or university [IRC Sec. 3121(b)(10)].*

  • Nonresident aliens as described in IRC Sec. 

410(b)(3)(C).

  • Employees who are eligible to make elective de-

ferrals under another 401(k), 403(b) or 457(b) plan 

sponsored by the same employer.

 Unlike a plan that is subject to IRC Sec. 401(a), a 

403(b) plan may not exclude employees based on a 

generic classification such as:

  • Part-time

  • Temporary

  • Seasonal

  • Substitute teacher

  • Adjunct professor

  • Collectively bargained employee

 However, if these employees fall under the “nor-

mally work less than 20 hours per week” criterion, 

then they may be excluded on that basis.

The “Normally Works Less than  

20 Hours per Week” Exclusion

 An employee normally works less than 20 hours 

per week only if during their initial year of employment 

(the 12-month period beginning on the date employ-

ment began), the employer reasonably expects the 

employee to work fewer than 1,000 hours, and for each 

plan year ending after the close of the initial year (or, if 

the plan provides, each subsequent 12-month period 

based on the date of hire), the employee works fewer 

than 1,000 hours of service. (See chart on page 4.)

 Employees who are eligible to make elective 

deferral contributions must be given an “effective 

opportunity” to participate. Whether the employee 

has an effective opportunity to participate is deter-

mined by all of the facts and circumstances, including 

notice of eligibility, the period of time an election may 

be made, and any other conditions on elections. At 

least once during a plan year, the plan must provide 
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an employee (whether part-time or full-time) with an 

effective opportunity to make or change an elective 

deferral election, up to the dollar limit in effect, includ-

ing any catch-up deferrals permitted under the plan, 

as well as Roth contributions, if the plan permits.

Common Operational Error  

in Applying the Rule

 A frequent error occurs when plan sponsors 

automatically exclude employees working less than 

full-time from making elective deferral contributions 

under a 403(b) plan. A 403(b) plan that wants to 

apply the statutory exclusion for part-time employ-

ment must determine the employee’s eligibility for 

the 403(b) elective deferral contributions based on 

whether the employee is reasonably expected to 

normally work less than 20 hours per week and has 

actually never worked more than 1,000 hours in the 

applicable 12-month period.

Conclusion

 The IRS frequently finds operational errors in the 

application of this universal eligibility rule, so it is 

imperative that plan sponsors review the decisions 

they are making with regard to eligibility and correct 

any errors prior to an IRS audit. n

 *For the less-than-20-hours-per-week exclusion and 

for the student exclusion, if any employee who falls under 

one of these exclusions has the right to make elective de-

ferrals, then all employees who fall under such exclusion 

must be allowed to make elective deferral contributions.

 Peter Alward, CPA, is a tax partner at EisnerAmp-

er LLP. Reprinted with permission.
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EXAMPLE: John is hired on August 25, 2015, and the 403(b) plan’s plan year ends on December 

31. Assume it is reasonable to expect that John will normally work a total of 17 hours per week. 

John works 800 hours in the first 12 months of employment and 850 hours during the plan year 

ending after his initial year of employment as follows:

300 500 350

8/25/2015 1/1/2016 8/24/2016 12/31/2016

800 hours—First 12 months of service

850 hours—First plan year ending after initial year of employment

If the 403(b) plan provides an exclusion for employees who normally work less than 20 hours 

per week, then John may be excluded for purposes of making elective deferrals under the plan.

However, if John works 1,000 hours in any subsequent plan year, he will become eligible to 

make elective deferrals and must be given the opportunity to do so. Once he meets the 1,000-

hour threshold, he can no longer be excluded under the “normally works less than 20 hours per 

week” exclusion, even if he works less than 1,000 hours in a subsequent year.



Jonathan A. Braunstein  

Michael W. Stevens

 The Ninth Circuit has weighed in on the national 

debate over discretionary clauses in ERISA plans, 

holding that ERISA preempts a state-law ban on dis-

cretionary clauses for self-funded disability plans, but 

not for fully insured plans [Williby v. Aetna Life Ins. 

Co., No. 15-56394, Aug. 15, 2019 (9th Cir.)].

 In Williby, an employee of The Boeing Compa-

ny sought disability benefits. Boeing provided its 

employees with a self-funded, short-term disability 

program, administered by Aetna. The plan included 

a so-called discretionary clause, providing Aetna 

with “full discretionary authority to determine all 

questions that may arise,” including determination of 

benefits, eligibility, and scope. Discretionary clauses 

effectively make an administrator’s determinations 

subject to a higher standard of review (abuse of dis-

cretion), rather than a de novo review.

 The employee sought short-term disability ben-

efits, which Aetna granted in part but denied in part. 

The employee then sued, accusing Aetna of wrongful 

denial. The trial court reviewed Aetna’s determi-

nation de novo, finding in part that Cal. Ins. Code 

§ 10110.6—a ban on discretionary clauses in life or 

disability insurance—prohibited application of a more 

stringent standard of review. The trial court then held 

that plaintiff was entitled to more benefits than what 

Aetna had originally granted. Aetna appealed.

 The Ninth Circuit reversed and remanded. The 

court ruled that ERISA preempted § 10110.6, as ap-

plied to the self-funded plan at issue. The Ninth Circuit 

focused its analysis on the difference between a fully in-

sured and a self-funded benefit plan. The court held that 

there “is a simple, bright-line rule: if a plan is insured, 

a State may regulate it indirectly through regulation of 

its insurer and its insurer’s insurance contracts; if the 

plan is uninsured, the State may not regulate it. …Thus, 

for a self-funded disability plan like Boeing’s, the saving 

clause does not apply, and state insurance regulations 

operating on such a self-funded plan are preempted.”

 The court then held that, because § 10110.6 was 

preempted, Aetna’s decisions were entitled to an 

abuse of discretion standard, and remanded for fur-

ther proceedings.

 Thus, while the national battle over the force 

of state discretionary clause bans continues to be 

fought, self-funded plans in the Ninth Circuit can 

point to Williby as setting a clear and bright-line limit 

on the interplay of state insurance regulations and 

ERISA. In the coming years, we expect to see many 

more cases presenting ERISA preemption issues in 

the near future, as it remains a very hot-button and 

heavily litigated issue. n

 This article originally appeared on the Seyfarth 

Shaw ERISA & Employee Benefits Litigation blog and 

is reprinted with permission. 

 Jonathan A. Braunstein, JD, is a partner in Sey-

farth Shaw LLP’s litigation department, and a member 

of the firm’s commercial litigation, health law, and 

ERISA benefits litigation practice groups. Mr. Braun-

stein is a founding, core partner of the firm’s health 

care fraud and provider billing litigation specialty 

team. Mr. Braunstein serves as chair for the American 

Bar Association’s Tort & Insurance Practice Section 

(TIPS) Life Insurance Committee and as vice chair for 

the ABA TIPS Employee Benefits Committee. 

 Michael W. Stevens, JD, is a senior associate in 

Seyfarth Shaw LLP’s San Francisco office, and a member 

of the labor and employment department. Mr. Stevens’s 

practice focuses on complex litigation, advising and rep-

resenting clients in all stages of litigation from pleadings 

through trial. Mr. Stevens is a member of the health care 

fraud and provider billing litigation team, representing 

payors in health care reimbursement disputes and pro-

vider fraud claims under state law and ERISA.
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Chris Ciminera, CPA, QKA 

 Let’s face it: Humans make mistakes. Basketball 

player and coach John Wooden said, “If you’re not 

making mistakes, then you’re not doing anything.” 

Controls at the level of the plan sponsor and its 

service providers help prevent mistakes in plan ad-

ministration, help prevent fraud within the plan, and 

help the plan stay in compliance with laws and reg-

ulations. With strong controls in place, plan errors 

and fraud are less likely to take place. However, even 

with strong controls in place, mistakes can happen. 

How can a plan sponsor find and fix these mistakes 

before the Internal Revenue Service or Department 

of Labor find them on audit? The answer is to con-

duct an internal self-audit every year. In this article, 

I will discuss the benefits of conducting a self-audit, 

high-risk areas to focus on, and provide some first 

steps to get you started.

Benefits of Conducting a Self-Audit

 So before I begin, you may be asking yourself— 

“Why should I take time and resources out of my 

busy schedule to conduct a self-audit?” That is a good 

question, because the benefit should outweigh the 

cost of doing this self-audit. Mistakes are costly. The 

following three items demonstrate the high cost of 

waiting for a regulatory audit or investigation to find 

the error. And the last bullet describes the fairly limit-

ed cost of a self-audit once procedures are in place.

  • Finding and correcting an error that affects a par-

ticipant as early as possible will generally keep 

the cost of the correction down. For example, if 

you miss a deposit of a deferral that was withheld 

from payroll, the corrective contribution must 

include earnings. As a result, the earlier an error 

is caught, the less in lost earnings will have to be 

provided by the plan sponsor.

  • Correction methods under the IRS Employee 

Plans Compliance Resolution System (EPCRS) 

get costly as you move up the correction scale. 

Self-correction is the first way to correct certain 

mistakes and the cheapest way to correct an 

error, but self-correction is not available for sig-

nificant errors after 2 years. Additionally, many 

errors cannot be self-corrected if they are found 

during an IRS audit, and then the associated 

sanctions can become costly.

  • A self-audit actually shouldn’t cost you as much 

in time or resources as you might think. Initially 

setting up the process may take a little more 

Self-Audits

6   n   Qualified Plans   |   October 2017

 SHARE YOUR EXPERTISE:  

 Submit an Article for the Qualified Plans Newsletter

 Society of FSP members and other financial 

professionals are invited to submit articles for 

publication in the Qualified Plans newsletter. The 

Sections newsletters offer an excellent opportunity 

to share your knowledge with professional 

colleagues in your specialty area. Manuscripts or 

proposals for articles can be submitted to Anne 

Rigney at arigney@societyoffsp.org. The articles 

then will be reviewed for suitability for publication. 

 Articles should focus on practical applications 

of topics and trends within the broad area of 

qualified plans. Specific topic areas include:

  • Taxation and tax planning

  • Planning considerations

  • Plan design

  • 401(k) and 403(b) plans

  • ESOPs

  • Profit-sharing plans 

 The length of a typical article is approximately 

1,500 words. Authors should follow the guidelines 

prescribed by FSP for preparing their submissions. 

These guidelines are available at http://www.

financialpro.org/members/arts_guide.cfm.

 Authors are not required to transfer copyright 

to FSP, but will be required to confirm that the 

Society of FSP has permission to publish the 

article if it is accepted. We will consider reprinting a 

previously published article that meets our criteria, 

provided written permission to reprint it can be 

obtained from the copyright holder. 



time, but as a process is documented and contin-

ually implemented, it becomes an easy habit.

 So now that you know some of the benefits of 

conducting a self-audit, let’s continue with risk areas 

to consider.

Risk Areas to Focus Your Self-Audit

 There are certain mistakes that we tend to see on 

audit and that regulatory authorities say cause the most 

compliance issues. To manage your resources wisely, 

consider focusing on the following high-risk areas.

  1. Timeliness of Deposits

 One of the most frequent errors we have found 

in auditing new clients is the timeliness of deposits 

of payroll deferrals. The main reason I find that plan 

sponsors aren’t depositing deferrals timely is that 

they just aren’t aware of the issue. Once plan spon-

sors know it is an issue, we generally see this fixed in 

subsequent audits.

  2. Not Following Plan Provisions

 Another major area of audit errors that the provi-

sions in the plan document are not followed. The main 

reason I find that this error occurs is that plan offi-

cials, such as the payroll and/or the human resources 

manager, are not reviewing the plan document before 

implementing procedures that are not compliant with 

the plan provisions. There are three areas in which 

plan provisions are often overlooked, which are:

  • the definition of compensation,

  • participant loan processing, and

  • hardship distributions.

  3. Over-Reliance on Service Providers

 One other risk area that we usually see is relying 

on a service provider to perform administration with-

out any plan sponsor involvement.

Processes in a Self-Audit

 So you may be asking yourself now, how do we 

catch our mistakes? Some of our retirement plan 

audit procedures include:

  • summarizing the provisions of the plan document 

that will be tested,

  • performing walkthroughs of transactions to veri-

fy that control processes are taking place,

  • obtaining a W-3 and tying total deferrals withheld 

from payroll to total contributions deposited to 

the trust, and

  • selecting samples of employees and recalculating 

deferrals and employer contributions based on 

eligible wages and elected deferral amounts.

 All of these are tests that you can perform inter-

nally during the year, especially if your plan is small 

and does not need a plan audit. In a self-audit, the 

important steps to find mistakes are:

  • Obtain a copy of the plan document, read it, and 

summarize the important operational provisions. 

Both the payroll and the human resources person-

nel should print out the plan document, highlight 

important areas, make notes, and so on. You can’t 

audit something without knowing what you are 

auditing and what provisions must be followed.

  • Review administrative processes in place to im-

plement the plan provisions. Make a chart show-

ing each employee that performs each function 

in administering the plan. Are there reviews in 

place or other controls? If yes, summarize them in 

a control document. Performing walkthrough of 

your own processes while comparing the results 

to the plan provisions will help detect any plan 

provisions not being followed.

  • Trace deferrals withheld per the W-3 and partici-

pants’ W-2s to the deposit to the trust and the allo-

cation to participant accounts. All deferrals with-

held should be deposited completely and allocated 

accurately to the participants’ accounts. If the two 

don’t agree, then you will have to go back and find 

which participants and/or payrolls have an error.

  • Pick a sample of employees and recalculate the 
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annual deferral amount by taking the eligible plan 

compensation and multiplying by the deferral 

withholding elections made by the participant, 

or apply the fixed-dollar amounts elected to each 

payroll period. Some of the employees selected 

should be newly eligible employees.

 If you do all of these steps in your self-audit, doc-

ument it in an Excel spreadsheet, and save the infor-

mation in the retirement plan file. If you ever do get 

audited, you can show the IRS or DOL the steps you 

performed, and this will show them you are trying 

to do everything you can to ensure compliance. If a 

mistake does slip by the controls in place and self-au-

dit review and the mistake is subsequently caught on 

audit or investigation, then you can show the DOL or 

IRS the effort you made in trying to comply. These 

efforts will be beneficial in helping reduce sanctions 

that may be imposed.

 In the end, we all make mistakes. But as George 

Bernard Shaw said, “A life spent making mistakes is not 

only more honorable, but more useful than a life spent 

doing nothing.”  Although mistakes may happen in re-

tirement plan administration, not doing anything to find 

them will cause only more headaches in the future. n

 This article was originally posted on Belfint Lyons 

Shuman’s blog, The Art of the Qualified Plan, and is 

reprinted with permission.

 Chris Ciminera, CPA, QKA, is the manager of 

accounting and auditing at Belfint Lyons Shuman, 

Certified Public Accountants, and a member of the 

firm’s employee benefit plan (EBP) audit section, 

where he specializes in auditing employee bene-

fit plans of for-profit, nonprofit, and governmental 

entities and preparation of the Form 5500. Chris also 

regularly helps in the final bankruptcy audits of em-

ployee benefit plans taken over by a Chapter 7 trustee. 

The experience gained in working on EBP Audits has 

helped Chris to assist clients with navigating the com-

plex process. Chris also has experience in auditing 

nonprofit entities. 
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