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I n the fi rst two weeks of October, the accountants kept asking you more and more 
questions. A little before 5:00 on Friday the 13th, they emailed you and your 
recordkeeper a pdf of the independent qualifi ed public accountant’s audit report. 

On Monday, your recordkeeper and third-party administrator completed their fi nal 
version of your Form 5500 annual report with schedules and attachments, and you 
quickly okayed it. Th e computers cooperated, and the Labor department’s computer 
sent you no error message and confi rmed your submission. Another year, another 
mid-October due date met. Yet however tempting it might be to ignore this chore 
until next year’s audit begins, another step calls for your attention.

Professional standards that govern certifi ed public accountants require them 
to “communicate to those charged with governance and management defi ciencies 
in internal control [explained below] that the auditor has identifi ed in an audit of 
fi nancial statements.” (Italics signal a term with special meaning under accoun-
tants’ professional standards, which are further imposed under states’ accountancy 
laws.) When you receive that letter, your fi duciary duties of loyalty and prudence in 
administering your retirement plan require you at least to consider the information 
explained in the “defi ciencies” letter. You will want to do so for at least two reasons: 
(1) Failing to correct an identifi ed defi ciency might lead an auditor to “audit harder” 
next year. (2) You want to “do the right thing” in managing and administering your 
retirement plan.

Th is article explains the controls and defi ciencies the auditors are talking about, 
and then suggests you use your auditor’s observations to design improved procedures 
you will use in administering your retirement plan. (Th is article assumes the plan is 
a single-employer plan, and that the plan’s sponsor serves as the plan’s administrator 
and named fi duciary.)

What Is a Defi ciency in Internal Control? 
Th ere is a  defi ciency in internal control if the design or operation of a control 

does not allow the plan’s fi duciaries to prevent, or detect and correct, a potential 
misstatement in the plan’s fi nancial statements. A defi ciency can be one of design, 
or of operation. Th ere is a defi ciency in design if you lack a necessary control. 
Th ere also is a defi ciency in design if you have a control, but the control is not 
properly designed to fulfi ll its purpose. Th ere is a defi ciency in operation if a prop-
erly designed control does not operate as designed. Th ere also is an operational 
defi ciency if the person who performs the control lacks enough skill to do the task.
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What Is a Material Weakness? 
Th is is a defi ciency (or a combination of defi ciencies) 

that allows a “reasonable possibility” that you might not pre-
vent or correct a material misstatement in your plan’s fi nan-
cial statements.

What Is a Signifi cant Defi ciency? 
Th is is a defi ciency (or a combination of defi ciencies) that 

is “less severe than a material weakness yet important enough 
to merit attention by” the plan’s fi duciary. (Quotations and 
paraphrases are from AICPA Professional Standards published 
by American Institute of Certifi ed Public Accountants, Inc.)

Consider that not all controls are about making and 
keeping records of monetary amounts. For example, a “notes” 
statement that a plan is tax-qualifi ed, if incorrect, could be a 
misstatement in the plan’s fi nancial statements. (Leaving out 
a statement about whether a plan is tax-qualifi ed could make 
the plan’s fi nancial statements misleading.) A plan might not 
be tax-qualifi ed if you did not administer the plan accord-
ing to the documents that govern the plan. Just to pick one 
example, a lack of good procedures for counting a partici-
pant’s compensation (as the plan defi nes it) or computing a 
nonelective, matching, or participant contribution could be 
a control defi ciency. Or a lack of good procedures for decid-
ing whether someone is entitled to a distribution could be 
a control defi ciency. Likewise, a lack of good procedures to 

prevent or detect a fi duciary’s breach of its responsibility or 
a service provider’s nonexempt prohibited transaction might 
mean that a plan’s fi nancial statements incorrectly fail to dis-
close, at least in a note, a contingency.

After concluding an audit, an auditor must “commu-
nicate in writing” about each defi ciency that is a mate-
rial weakness or a signifi cant defi ciency. An auditor may 
mention other defi ciencies. Some auditors include rec-
ommendations, and others consider it unwise to present 
recommendations.

Th e standards call for an auditor to do the required com-
munication “no later than 60 days following the report release 
date.” If you receive the defi ciencies letter in November or 
early December, this might allow you a little time to consider 
your auditor’s observations before the next year begins.

How Will You Design Improved Procedures? 
Often, a control problem is about work not done at all 

(perhaps because no one knew the work was needed), work 
done incompletely, or work not reviewed by anyone beyond 
the “doer.”

You might worry that adding or strengthening a control 
as your auditor suggests would heap yet more work on the 
“plate” of a few people who already are overburdened. And 
for a small-business employer, you might have too few people 
who can do the work.
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Consider asking your recordkeeper and your third-party 
administrator for suggestions about other ways to build work 
procedures. Perhaps a new service can enable you to limit your 
work to an “exceptions only” regime. Even your lawyer might 
give you useful ideas; an experienced lawyer has heard and seen 
many clients’ stories about what went wrong, and can draw on 
wider knowledge about ways to prevent problems.

Conclusion
With communication, consideration, collaboration, and 

cooperation, you can design and implement procedures that 

will strengthen the practical (and accurate) administration of 
your retirement plan.

Peter Gulia is a lawyer with Fiduciary Guidance Counsel, which 
focuses on advising retirement plan fi duciaries and service providers. 
To learn more, you can call Peter at 215-732-1552 or email him at 
Peter@PeterGulia.com. Peter thanks Chris J. Ciminera, CPA, QKA, 
of Belfi nt Lyons Shuman, who helped with information about audi-
tors’ work methods and observations. For more information, see http://
employeebenefi tplanaudit.belfi nt.com/. 

A recent memorandum from Th omas Petit, Acting 
Director, EP Examinations to Employee Plans 
Examination employees, stated that examiners should 

not challenge a plan for violation of the RMD standards for 
the failure to make a distribution to a participant or benefi -
ciary who is “missing.” A participant or benefi ciary will be 
considered missing if the plan took all of the following steps:

 1. Searched the plan and related plan, sponsor, and publicly 
available records or directories for alternative contact 
information.

 2. Used any of the three following search methods:
i. a commercial locator service; 

ii. a credit reporting agency; or 
 iii.  a proprietary internet search tool for locating 

individuals.
 3. Attempted contact via United States Postal Service (USPS) 

certifi ed mail to the last known mailing address and through 
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appropriate means for any address or contact information 
(including email addresses and telephone numbers).

If the plan does not complete these steps, an examiner 
may challenge the plan that it did not properly make an 
RMD distribution to a participant or benefi ciary. 

Clearly,  this memorandum is not a pronouncement of law 
and cannot be cited, used, or relied on as such. However, the 
memorandum is useful to understand, in the view of the IRS 
EP examiners, what steps a plan should take before declaring 
a participant or benefi ciary as missing. Plans should review 
their distribution policies and procedures to ensure that all 
three of these steps are taken and appropriately documented 
before a participant or benefi ciary is declared missing.

Mary J. Giganti is an attorney with Waldheger Coyne in Cleveland, 
Ohio. She can be reached at 440-835-0600 or mgiganti@healthlaw.com.

I t can be hard to stay in touch. People get married, have 
kids, get new jobs, and move away. For family and friends, 
it’s a fact of life. For retirement plans, it serves as confi r-

mation of just how much people hate paperwork: not even 
the promise of money is enough to keep people in touch with 
their 401(k) plan administrators. 

Th is article describes what 401(k) plans should do about 
missing participants: both in plan terminations and in ongo-
ing plans. 

DOCUMENT UPDATE

LOST! How to Handle Vanishing Participants
Jeffrey A. Herman, Esq.

Plan Terminations
In Field Assistance Bulletin 2014-01, the Department 

of Labor described how a plan administrator can satisfy its 
fi duciary duties when a participant (or a benefi ciary) fails to 
respond to notices of plan termination. In short, reasonable 
eff orts must be made to locate these “missing” participants. 
Th e expenses of such eff orts may be charged to a participant’s 
account, provided such practice is consistent with the terms 
of the 401(k) plan. 


